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THOMAS, J.
Appellant challenges the trial court’s order granting a permanent injunction
for protection against repeat violence. Appellee sought the injunction on behalf of

Appellee’s daughter, who is a minor. Appellant asserts that the order is invalid,



because she did not commit two acts of violence against Appellee’s daughter, as
required under section 784.046(2), Florida Statutes (2012). Appellant concedes
that she committed one act of violence, but asserts that the evidence does not
establish the necessary second act of violence to meet the statutory criteria.
Alternatively, Appellant asserts that even if the trial court could issue the
Injunction, the provision banning her from attending any Duval County Public
School is overbroad and unconstitutional.

Conversely, Appellee argues that in order to protect minors, section
784.046(2), Florida Statutes (2012), was amended in 1999 to provide that parents
or legal guardians may seek to obtain protective injunctions “against repeat
violence.” By use of the phrase “against repeat violence,” Appellee asserts that
only one act of violence is required to support the trial court’s order granting a
permanent injunction against repeat violence. We reject Appellee’s proposed
interpretation of the statute, because the statute’s unambiguous language requires
the showing of two acts of violence.

As we discuss below, under the strict separation of powers requirement of
Article 11, section 3 of the Florida Constitution, we must interpret the statute as

written by the Legislature. Holly v. Auld, 450 So. 2d 217, 219 (Fla. 1984). Thus,

we must vacate the injunction, regardless of the heinous nature of Appellant’s



violent attack of Appellee’s daughter, as the undisputed facts below do not
constitute two acts of violence as defined by the statute.
Facts

Appellee filled out the standardized form for a petition seeking an injunction
against repeat violence to protect her daughter. Appellee’s petition described only
one act of violence by Appellant. Specifically, Appellee’s petition alleged that
Appellee’s daughter left school grounds with Appellant’s friend to go to a
convenience store. Before reaching the store, Appellee’s daughter was approached
by Appellant and several friends, some of whom used their cellphones to record
the incident.

Appellant then proceeded to brutally batter Appellee’s daughter, slamming
her head against a concrete wall. Appellee did not allege any other incidents and
left the section of the form blank that requested information on any other incidents.
A Jacksonville Sheriff’s Office Incident Report, attached to the petition, stated that
Appellee’s daughter sustained a Basal skull fracture, severe concussion, mild
abrasions, and contusions to her head. A temporary injunction for protection
against repeat violence was issued, and a hearing proceeded on the permanent
injunction at issue here.

At the hearing, Appellee’s daughter testified that on the morning of the

attack, she saw Appellant and a group of individuals walking toward her. She



knew Appellant was going to attack her, because some individuals in the group
were preparing to record the incident. Appellant then confronted Appellee’s
daughter, and Appellant said she was going to beat her. When Appellee’s daughter
tried to walk away, Appellant grabbed her head, slamming it into a concrete wall.
Appellee’s daughter testified that she did not remember anything after her head
was slammed into the wall. She further testified that she had no contact with
Appellant after the incident, and she was afraid of Appellant. In addition,
Appellee’s daughter said she was in fear for her life after the beating occurred.

Appellee’s counsel also submitted Facebook messages which were
exchanged between Appellant and Appellee’s daughter the evening before the
attack. In the Facebook message, Appellant threatened to physically beat
Appellee’s daughter because of a perceived insult. At the hearing, Appellee’s
daughter maintained that she did not think Appellant would in fact attack her, but
nevertheless tried to dissuade Appellant by disavowing any unfavorable behavior
toward Appellant. Appellee also admitted that she saw the Facebook messages
between her daughter and Appellant the night before the incident, but her daughter
told her that she did not think that a fight would occur.

Following Appellee’s presentation of evidence and testimony, Appellant
moved to dismiss the petition, asserting that Appellee had not established two acts

of violence, as required under the statute. Opposing the motion, Appellee argued



that the statute required only one act of violence to protect minors, focusing on the
undisputed evidence of the severe beating.

The trial court denied Appellant’s motion to dismiss. But the trial court
would not specify whether it was finding that one or two acts of violence were
required under the applicable statute or how many acts of violence had been
established as defined by the statute. Despite Appellant’s repeated requests that
the trial court explain the rationale for its ruling granting the injunction, the trial
court simply stated that based upon evidence and testimony, it was entering a
permanent injunction. The injunction prohibited Appellant from having any
contact with Appellee’s daughter or going within 500 feet of her residence. In
addition, the trial court further found that Appellant was a threat to all children at
any school, and thus prohibited Appellant from returning to any public school in
Duval County, even though Appellee did not request this relief.

After the trial court entered the injunction, Appellant filed a motion for
reconsideration or rehearing, asserting that two acts of violence were required
under the language of the statute and Appellee’s counsel had conceded that two
acts of violence were not proven. The trial court denied the motion without

providing any further reasoning, and this appeal follows.



Analysis
“To the extent it rests on factual matters, an order imposing a permanent
injunction lies within the sound discretion of the trial court and will be affirmed

absent a showing of abuse of discretion.” Operation Rescue v. Women’s Health

Ctr., Inc., 626 So. 2d 664, 670 (Fla. 1993), overruled on other grounds by Madsen

v. Women’s Health Ctr., Inc., 512 U.S. 753 (1994). “To the extent it rests on

purely legal matters, an order imposing an injunction is subject to full, or de novo,
review on appeal.” Id. Thus our standard of appellate review regarding the
statute’s definition of “repeat violence” is de novo.

Section 784.046(2), Florida Statutes (2012), states:

(2) There is created a cause of action for an injunction for

protection in cases of repeat violence, there is created a separate cause

of action for an injunction for protection in cases of dating violence,

and there is created a separate cause of action for an injunction for
protection in cases of sexual violence.

(@  Any person who is the victim of repeat violence or the parent

or legal guardian of any minor child who is living at home and

who seeks an injunction for protection against repeat violence on

behalf of the minor child has standing in the circuit court to file a

sworn petition for an injunction for protection against repeat violence.
(Emphasis added.)

Appellee asserts that a 1999 legislative amendment, which added the bolded

language in subparagraph (2)(a), created an exception to the requirement of two

incidents of violence to protect minor children. Appellee argues that the phrase



“against repeat violence” demonstrates that a parent need only prove one violent
act in order to prevent “repeat violence.” (Emphasis added.) We reject Appellee’s
argument, because the plain and unambiguous text of the statute leads to only one
reasonable conclusion. That is, that the Legislature was providing parents or legal
guardians with legal standing to obtain an injunction for protection on behalf of a
minor, not to reduce the required substantive elements for obtaining the injunction.

“Standing” is “a party's right to make a legal claim or seek judicial

enforcement of a duty or right.” Black’s Law Dictionary 1142 (8th ed. 2004). The

language that Appellee cites to support her position, “injunction for protection
against repeat violence,” was already present in section 784.046(2)(a), before the
1999 amendment was enacted regarding parents and guardians. Read in context,
“Injunction for protection against repeat violence” is the name the Legislature gave
to the injunction, and not what is required to obtain such injunctive relief.

This interpretation is supported by the language of section 784.046(2),
which states: “There is created a cause of action for an injunction for protection
In cases of repeat violence ....” §8784.046(2), Fla. Stat. (2012) (emphasis
added). “Repeat violence” is unambiguously defined in section 784.046(1)(b) as
“two incidents of violence or stalking committed by the respondent, one of which
must have been within 6 months of the filing of the petition, which are directed

against the petitioner or the petitioner’s immediate family member.” (Emphasis



added.) This definition of “repeat violence” was not amended by the Legislature in
the 1999 amendment.

As held by the Florida Supreme Court in Jones v. ETS of New Orleans, Inc.:

A basic tenet of statutory interpretation is that a “statute should be
interpreted to give effect to every clause in it, and to accord meaning
and harmony to all of its parts.” Acosta v. Richter, 671 So.2d 149,
153-54 (Fla.1996). Accordingly, “statutory phrases are not to be read
in isolation, but rather within the context of the entire section.” Id. at
154. In other words, “[jJust as a single word cannot be read in
Isolation, nor can a single provision of a statute.... A provision that
may seem ambiguous in isolation is often clarified by the remainder
of the statutory scheme.” Smith v. United States, 508 U.S. 223, 233,
113 S.Ct. 2050, 124 L.Ed.2d 138 (1993).

793 So. 2d 912, 914-15 (Fla. 2001). Here, reading the statute as a whole, we must
reject Appellee’s argument that the 1999 amendment allows a trial court to grant
an injunction against repeat violence based on one act of violence.

Additional statutory language supports our interpretation. A separate
subsection of section 784.046, which provides for a cause of action for an
injunction for protection in cases of sexual violence, defines “sexual violence” as

“any one incident” of the enumerated acts listed. See § 784.046(1)(c), Fla. Stat.

(2012) (emphasis added). Thus, if the Legislature had intended to amend the
statute at issue here to provide a lower threshold of proof for obtaining an
injunction on behalf of a minor, it knew precisely how to do so, as the Legislature
did in the context of sexual violence. “It is a general canon of statutory

construction that, when the legislature includes particular language in one section
8



of a statute but not in another section of the same statute, the omitted language is

presumed to have been excluded intentionally.” L.K. v. Dep’t of Juvenile Justice,

917 So. 2d 919, 921 (Fla. 1st DCA 2005); see also Scalia and Gardner, Reading

Law: The Interpretation of Legal Texts 124 (1st Ed. 2012) (“Where the legislature

has specifically used a word or term in certain places within a statute and excluded
it in another place, the court should not read that term into the section from which

it was excluded.”) (quoting Matter of VVoss” Adoption, 550 P.2d 481 (Wyo. 1976)).

Adhering to this general canon of statutory construction, which properly
respects legislative authority, we interpret the omission of any language changing
the definition of repeat violence, and the unambiguous language defining “repeat
violence” as two incidents of violence, to require a parent or legal guardian to
establish two acts of violence to obtain an injunction for protection against repeat
violence in cases involving minor children. Had the Legislature intended to reduce
the requisite acts of violence in such cases, it would have revised the definition of
“repeat violence” in section 784.046(1)(b).

Thus, we do not possess the constitutional authority to interpret the statute in
the manner argued by Appellee, under Florida’s strict and specific separation of
powers requirement of the Florida Constitution, no matter how laudable might be
the result in this case. Article Il, section 3, states: “The powers of the state

government shall be divided into legislative, executive and judicial branches. No



person belonging to one branch shall exercise any powers appertaining to either of

the other branches unless expressly provided herein.” In Holly v. Auld, our

supreme court recognized that “courts of this state are ‘without power to construe
an unambiguous statute in a way which would extend, modify, or limit, its express
terms or its reasonable and obvious implications. To do so would be an abrogation

of legislative power.”” 450 So. 2d at 219 (quoting Am. Bankers Life Assurance

Co. of Fla. v. Williams, 212 So. 2d 777, 778 (Fla. 1st DCA 1968) (bolded

emphasis added,; italicized emphasis supplied)); see also State v. Egan, 287 So. 2d

1, 7 (1973) (recognizing that “[u]nder our constitutional system of government,
however, courts cannot legislate.”). Because the Legislature did not provide that a
parent or legal guardian may obtain a permanent injunction against repeat violence
on behalf of a minor child based on a single act of violence, we are without
constitutional authority to decide otherwise.

As two acts of violence are required under the statute, we have closely
examined the facts of this case to determine whether Appellant may have
committed two acts of violence. If so, we would have upheld the injunction under
the “tipsy coachman” doctrine, which allows appellate courts to affirm judgments

If right for any reason. See Robertson v. State, 829 So. 2d 901, 906-07 (Fla. 2002)

(stating that “tipsy coachman” doctrine allows an appellate court to affirm a ruling

10



by the trial court that reached the right result, but for wrong or different reasons
when any theory or principle of law in the record would support the ruling).

But here we conclude that the requirements for the injunction were not met
in this appeal, as there is no evidence of two acts of violence. Although Appellant
committed a vicious attack on Appellee’s daughter, Appellee argued below that
only a single act was required under the statute. Thus, she never described two
distinct acts of violence. Even on appeal, Appellee has not explained to this court
what two specific acts of violence under the statutory definition are established by
the undisputed facts of this case. Instead, Appellee makes a general assertion that
the trial court considered “evidence of other offending acts” without specifying the
facts that would establish two offenses of violence under the statute. Appellee’s
main focus on appeal is her contention that the statute only required one act of
violence, an argument we must reject.

Subsection 784.046(1)(a) defines “violence” as “any assault, aggravated
assault, battery, aggravated battery, sexual assault, sexual battery, stalking,
aggravated stalking, kidnapping, or false imprisonment, or any criminal offense
resulting in physical injury or death, by a person against any other person.”
Appellant does not dispute that the brutal battery she committed against Appellee’s
daughter establishes one incident of violence, but asserts that the facts here do not

support a finding of a second incident of violence. We must agree, as there is no

11



evidence in the record to support any additional act of battery or aggravated
battery. Additionally, there is no evidence in the record to establish any of the
other enumerated offenses under subsection 784.046(1)(a).

In particular, we independently considered whether Appellant’s Facebook
messages could constitute assault and establish a second act of violence. An
“assault” is “an intentional, unlawful threat by word or act to do violence to the
person of another, coupled with an apparent ability to do so, and doing some act
which creates a well-founded fear in such other person that such violence is
iImminent.” §784.011, Fla. Stat. (2012) (emphasis added). To prove assault,
section 784.011, Florida Statutes, requires proof of the following three elements:
“(1) an intentional, unlawful threat; (2) an apparent ability to carry out the threat;

and (3) creation of a well-founded fear that the violence is imminent.” H.W. v.

State, 79 So. 3d 143, 145 (Fla. 3d DCA 2012) (citing Benitez v. State, 901 So. 2d
935, 937 (Fla. 4th DCA 2005)). Here, the undisputed evidence does not support a
finding that Appellant committed assault by sending the threat by Facebook

message on the night before the battery. See, e.g., Russell v. Doughty, 28 So. 3d

169, 170 (Fla. 1st DCA 2010) (holding that yelling profanities and threats at the
petitioner, even after a previous battery by respondent against petitioner, was not
sufficient for a finding of “repeat violence” without evidence that respondent took

an action creating a “well-founded fear that violence was imminent”); Santiago v.

12



Towle, 917 So.2d 909, 911 (Fla. 5th DCA 2005) (holding that a respondent's
statement to a third party that he “had a gun and was not afraid to use it” did not
constitute an incident of violence because there was no “overt act indicating an
ability to carry out the threat or justifying a belief that violence was imminent”);

Perez v. Siegel, 857 So. 2d 353, 354-55 (Fla. 3d DCA 2003) (explaining that

verbal threats without an overt act creating a well-founded fear that violence was
Imminent were insufficient to qualify as assault under the statute); Gianni v.
Kerrigan, 836 So. 2d 1106, 1107 (Fla. 2d DCA 2003) (finding that phone calls did
not qualify as acts of violence when the petitioner testified that he was not put in

fear by the calls); Orr v. Koutsogiannis, 829 So.2d 962 (Fla. 4th DCA 2002)

(holding that the evidence only supported one instance of violence; subsequent

threats which were not taken seriously by petitioner did not amount to violence

under section 784.046); Johnson v. Brooks, 567 So. 2d 34, 35 (Fla. 1st DCA 1990)
(holding that numerous harassing phone calls, some containing threats, were not
sufficient to support trial court's decision to grant injunctive relief).

Beyond the enumerated offenses, we also considered whether the facts could
support a second act of violence under the provision contained in subsection
784.046(1)(a), which further defines “violence” to include “any criminal offense

resulting in physical injury or death, by a person against any other person.” The

13



undisputed facts, however, do not establish a second criminal offense “resulting in
physical injury or death.”

If subsection 784.046(1)(a) had contained a provision similar to the prison
releasee reoffender (PRR) sentencing statute, under section 775.082(9)(a)l.,
Florida Statutes (2012), we could affirm the injunction here.  Section
775.082(9)(a)l., in pertinent part, outlines those enumerated crimes that establish
that a defendant is qualified to be sentenced as a PRR and includes as a qualifying
PRR offense “[a]ny felony that involves the use or threat of physical force or

violence against an individual.” (Emphasis added.) See also State v. Hackley, 95

So. 3d 92, 94 (Fla. 2012) (holding that burglary of a conveyance with an assault,
although not an enumerated offense under the PRR sentencing statute, was a
qualifying PRR offense, as it was a felony that fell under the subsection covering
“[a]ny felony that involves the use or threat of physical force or violence against an
individual.”).

If the Legislature had included language in section 784.046 that applied to
felonies involving the “threat” of violence, then Appellant’s Facebook message to
Appellee’s daughter would have qualified as a second offense under section
836.10, Florida Statutes (2012). That statute provides that any person who
composes and sends an electronic communication containing a threat to kill or to

do bodily injury to the person to whom such communication is sent commits a

14



second-degree felony, punishable by up to fifteen years in state prison. See

O’Leary v. State, 109 So. 3d 874 (Fla. 1st DCA 2013) (holding that written threats

posted on Facebook page constituted sending written threats to kill or do bodily
harm in violation of § 836.10, Fla. Stat.). In O’Leary, the appellant was convicted
and sentenced to ten years in state prison for violating this statute. But our
decision must be based on the current language of the statute, which requires two
act of violence. Here, the record on appeal contains no evidence to support a
finding of two incidents of violence, as defined by the statute.

Accordingly, we reverse and remand for the trial court to vacate the
Injunction for protection against repeat violence. We do not address Appellant’s
argument regarding the terms of the injunction, as it is unnecessary in light of our
holding vacating the injunction.

REVERSED and REMANDED with instructions to vacate the injunction.

RAY, J., CONCURS; MAKAR, J., CONCURS WITH OPINION.
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MAKAR, J., concurring with opinion.

This case is yet another data point among the hundreds of thousands of
violent acts that occur annually while students are going to, at, or coming home
from their schools. National studies document the depth and scope of the problem,!
whose magnitude is troubling and whose solution is not apparent. The following
statistics are among the most recent from a “nationally representative sample of

youth in grades 9-127:2

“12% reported being in a physical fight on school property” (16%

for males/7.8% for female);

e “20% reported being bullied on school property” (22% for
females/18.2% for males).

e “16.2% reported being bullied electronically (email, chat room,
website, texting)” (22.1% for females/10.8% for males);

o “7.4% reported being threatened or injured with a weapon on

school property one or more times”;

1 See, e.g., Simone Robers et al., Indicators of School Crime and Safety: 2011,
Nat’l Ctr. for Educ. Statistics, U.S. Dep’t of Educ., and Bureau of Justice Statistics,
Office of Justice Programs, U.S. Dep’t of Justice, at iii (Feb. 2012) (noting that in
2009-10 “there were about 828,000 nonfatal victimizations at school, which
included 470,000 victims of theft and 359,000 victims of violence[,] . . . about 74
percent of public schools recorded one or more violent incidents of crime[, and] 16
percent  recorded one or more serious  violent incidents”),
http://www.bjs.gov/content/pub/pdf/iscs11.pdf.

2 See Understanding School  Violence, Fact  Sheet  2013),
http://www.cdc.gov/violenceprevention/pdf/yv-datasheet-a.pdf; and Youth
Violence, Facts at a Glance 2012, http://www.cdc.gov/violenceprevention/pdf/yv-
datasheet-a.pdf. Both facts sheets report data from the 2009-2010 school year.
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e “5.9% did not go to school on one or more days in the 30 days
preceding the survey because they felt unsafe at school or on their
way to or from school.”
The data cast doubt on the perception that public (and private®) school systems are
educational safe havens; neither Florida* nor Duval County® is immune.
Policymakers in the legislative branch and administrators in the executive
branch have the legal authority to take affirmative steps to reverse this tide of
student violence. The judicial branch, on the other hand, plays a far more limited
role. Its authority extends only to resolving those disputes that are filed in the
judicial system. In some of those cases, trial courts are asked to enforce statutory
and common law remedies, where appropriate, including statutory injunctions
against violence, which is the focus of this appeal. Currently, four types of

statutory injunctions exist in Florida: injunctions against domestic violence, repeat

violence, dating violence, and sexual violence. 88 741.30, 741.28, 784.046, Fla.

3 The data reflect that rates are significantly lower in private schools, but the rates
are nonetheless concerning.

% Florida data for the five bulleted points is similar. See Youth Online: High Sch.
Youth  Risk  Behavior  Surveillance  Sys., (Fla. 2011  Results),
http://apps.nccd.cdc.gov/youthonline/App/Results.aspx?LID=FL (10.2% of Florida
students in a physical fight on school property; 14.0% bullied on school property;
12.4% electronically bullied; 7.2% threatened or injured with weapon on school
property; and 6.5% felt unsafe and did not go to school). Females reported twice
the rate of electronic bullying (16.6%) compared to males (8.3%).

® See, e.q., Duval Cnty. Sch. Bd. v. Buchanan, 39 Fla. L. Weekly D313 (Fla. 1st
DCA Feb. 7, 2014).
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Stat.; see generally Judge Amy Karan & Lauren Lazarus, Florida’s Four Orders of

Protection Against Violence: Distinguishing The Difference, 77 Fla. B.J. 31 (Dec.

2003) (overview of the four statutory injunctions). Each was crafted to address
specific situations where violence—or the potential for violence—was deemed
sufficiently serious to warrant judicial intervention. None is specifically directed to
student violence; instead, school-related incidents giving rise to an injunction must
fall within one of the four existing statutory strictures. Karan, 77 B.J. at 33 (noting,
for example, that “repeat violence cases have become mostly love triangle cases
..., employer-employee and co-worker relationships, schoolmates, neighborhood
disputes, and roommates who do not have a dating or intimate relationship.”))
(emphasis added).

As Judge Thomas’s thorough opinion demonstrates, the situation in this case
falls outside the legislative parameters for injunctions against repeat violence; the
statute requires two separate acts of statutorily-defined violence and only one
occurred. We are not empowered to rewrite the statute to require only one act of
violence or to add offenses to the statutory list that the legislature did not include.

In reviewing the four statutory injunctions in Florida, it is notable that not all
require two acts of violence. For example, an injunction against domestic violence
does not require even one act of violence. As long as the person seeking an

Injunction has reasonable cause to believe he or she is in danger of becoming a
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victim, judicial relief is available. The statute only requires that a petitioner has
been a victim or has a reasonable fear of imminent violence. § 741.30, Fla. Stat.
For example, if a student was attacked by—or just feared an imminent act of
violence by—nher mom, dad, brother, sister, or other member of her household, she
could pursue a judicial order protecting her.

One might ask why household members can get a protective injunction
before a violent act occurs but students must be subject to violence twice to get
court protection? One reason is that the legislature crafted the domestic injunction
to protect people living in the same household who see or come in contact with
each other daily thereby creating a greater potential for incidents of violence that

an injunction might prevent. See generally § 741.30, Fla. Stat. (1985) (amending

the statute to afford, for the first time since its 1979 enactment, protection to
persons other than spouses). Of course, the student-attacker and the student-victim
In this case were likely to see or be in contact with each other daily at their school;
they may spend greater time together in school compared to their time with
household members.

Which raises a legislative policy question of whether injunctive relief ought
to be available in the school context. Injunctive relief for school-related violence
may be of importance given empirical evidence showing that a greater number of

middle and high-school age students “experience[] total victimizations (theft and
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violent crime) at school than away from school.”® In other words, rather than
walking into a safer environment in which to learn, students in some school
systems enter a more dangerous one. Of course, that is not true for each and every
school; but, on average, it is sadly so among some school systems.

The point is that the legislature may wish to consider crafting an injunction
that would apply specifically to school-related violence. Countering such an
expansion is the primacy of school districts to handle their own student violence
problems in their own ways; school teachers and administrators are on the front
lines and should be able to deploy disciplinary and corrective measures that best
address each situation in the first instance. Allowing students to obtain judicial
Injunctions based on just a fear of harm (like the domestic injunction statute),
however, might inject courts and judicial resources into school disciplinary matters
thereby potentially disrupting or interfering with school administration; even a
“one act of violence” statute might prove problematic unless coupled with a
showing that reliance on the school district would be ineffectual. It is a very
complex legislative policy question, but one perhaps worthy of study.

All this said, | fully concur in Judge Thomas’s opinion and agree that the
injunction must be vacated entirely. The trial court’s motivations were laudable; he

was—and apparently frequently is—presented with senseless acts of student

® Robers et al., supra note 1, at iv.
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violence that cry out for adult intervention, protection of the victims, and
punishment/remediation of the offenders. But he, like each member of this Court,

Is a judicial officer, whose authority is constrained and may not—in this case—

afford relief.
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